
4/5/2012

1

Jack Wade Nowlin
Jessie D. Puckett, Jr., Lecturer in Law

Associate Professor of Law

University of Mississippi School of Law
University, MS 38677

(662) 915-6855

jnowlin@olemiss.edu 

THE EXCLUSIONARY RULE 

I. The Exclusionary Rule: Policy Underpinnings?

A.  Four Potential Policy Reasons for the Exclusionary Rule

1. Providing an Individual Remedy
2. Preserving Judicial Integrity
3. Deterring Violations of the Fourth Amendment
4. The Inadequacy of Alternative Remedies
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B. Providing an Individual Remedy

“If letters and private documents can . . .  be seized and held and used in 
evidence against a citizen accused of an offense, the protection of the 
Fourth Amendment, declaring his right to be secure against such 
searches and seizures, is of no value, and, so far as those thus placed 
are concerned, might as well be stricken from the Constitution.” Weeks v. 
United States, 232 U.S. 383 (1914).

C. Preserving Judicial Integrity

“The tendency of those who execute the criminal laws of the country to 
obtain conviction by means of unlawful [searches and] seizures . . . 
should find no sanction in the judgments of the courts, which are 
charged at all times with the support of the Constitution . . . .”  Weeks v. 
United States, 232 U.S. 383 (1914).

D. Deterring Violations of the Fourth Amendment

“[T]he purpose of the exclusionary rule is to deter--to compel respect for the 
constitutional guaranty in the only effectively available way--by removing the 
incentive to disregard it."  Mapp v. Ohio, 367 U.S. 643 (1961)(internal 
quotations and citations omitted).

E. The Inadequacy of Alternative Remedies

“[E]nforcement of the search and seizure clause in the ordinary case . . . [is] 
limited to three devices: judicial exclusion of the illegally obtained evidence; 
criminal prosecution of violators, and civil action against violators in the action 
of trespass. [The] [a]lternatives [to the exclusionary rule] are deceptive. Their 
very statement conveys the impression that one possibility is as effective as the 
next. In this case, their statement is blinding. For there is but one [real] 
alternative to the rule of exclusion. That is no sanction at all.”  Wolf v. Colorado, 
338 U.S. 25 (1949)(Murphy, J., dissenting).

II. The Exclusionary Rule: Constitutional Status and Basis?

A. Four Thoughts on the Constitutional Status and Basis of the Exclusionary 
Rule

1. It is a Constitutional Right: An Essential Part of the Fourth Amendment
2. It is a Judge-Made “Prophylactic” Constitutional Rule
3. It is a Function of the “Intimate” Relationship Between the Fourth and Fifth 

Amendments
4. It is a Sub-Constitutional Remedy Best Left to the States
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B. It is a Constitutional Right: An Essential Part of the Fourth Amendment

“[T]he exclusionary rule is an essential part of both the Fourth and Fourteenth 
Amendments.” Mapp v. Ohio, 367 U.S. 643 (1961).

C. It is a Judge-Made “Prophylactic” Constitutional Rule

“[T]he [exclusionary] rule is a judicially created remedy designed to safeguard 
Fourth Amendment rights generally through its deterrent effect, rather than a 
personal constitutional right of the party aggrieved.”  United States v. 
Calandra, 414 U.S. 338 (1974).

“As the Court chooses to describe [the Miranda] principle [in Dickerson], this 
Court [asserts] the power, not merely to apply the Constitution but to expand it, 
imposing what it regards as useful “prophylactic” restrictions upon Congress 
and the States.” Dickerson v. United States 530 U.S. 428 (2000)(Scalia, J., 
dissenting).

D. It is a Function of the “Intimate” Relationship Between the Fourth and Fifth 
Amendments

“I am . . not persuaded that the Fourth Amendment, standing alone, would be 
enough to bar the introduction into evidence against an accused . . . . For the 
Fourth Amendment does not itself contain any provision expressly precluding 
the use of such evidence, and I am extremely doubtful that such a provision 
could properly be inferred . . . . [However], when the Fourth Amendment's ban 
against unreasonable searches and seizures is considered together with the 
Fifth Amendment's ban against compelled self-incrimination, a constitutional 
basis emerges which not only justifies, but actually requires, the exclusionary 
rule.” Mapp v. Ohio, 367 U.S. 643 (1961) (Black, J., concurring).

E. It is a Sub-Constitutional Remedy Best Left to the States

“When we find that, in fact, most of the English-speaking world does not regard 
as vital to [the] protection [of privacy] the exclusion of evidence . . . obtained [by 
illegal search and seizure], we must hesitate to treat this remedy as an essential 
ingredient of the [Fourth or Fourteenth Amendment] right.”  Wolf v. Colorado, 
338 U.S. 25 (1949). 

III. United States v. Leon and the Good Faith Exception

A. Should the Exclusionary Rule apply when a Police Officer Reasonably 
Relies on a Magistrate’s Mistaken Probable Cause Determination?

1. No: “[T]he use of fruits of a past unlawful search or seizure ‘work[s] no new Fourth 
Amendment wrong.’” United States v. Leon, 468 U.S. 897 (1984)(quoting United 
States v. Calandra, 414 U.s. 338 (1974)).

2. Yes: “The [Fourth] Amendment . . . must be read to condemn not only the initial 
unconstitutional invasion of privacy . . . but also the subsequent use of any 
evidence so obtained.” United States v. Leon, 468 U.S. 897 (1984)(Brennan, J., 
dissenting). 
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III. United States v. Leon and the Good Faith Exception

A. Should the Exclusionary Rule apply when a Police Officer Reasonably 
Relies on a Magistrate’s Mistaken Probable Cause Determination?

1. No: “[T]he marginal or nonexistent [deterrent] benefits produced by suppressing 
evidence obtained in objectively reasonable reliance on a subsequently 
invalidated search warrant cannot justify the substantial costs of exclusion.” 
United States v. Leon, 468 U.S. 897 (1984).

2. Yes: “[T]his Court’s fidelity to Fourth Amendment requirements . . . should not turn 
on [the] statistical uncertainties” of deterrence benefits and evidentiary costs. 
United States v. Leon, 468 U.S. 897 (1984)(Brennan, J., dissenting).

III. Herring v. United States and the Good Faith Exception

A. Should the Exclusionary Rule apply when a Field Officer Reasonable Relies 
on Another Officer’s Negligent and Isolated Clerical Error in a Computer 
Database Indicating an Outstanding Arrest Warrant?

1. No: “To trigger the exclusionary rule, police conduct must be sufficiently deliberate 
that exclusion can meaningfully deter it, and sufficiently culpable that such 
deterrence is worth the price paid by the justice system. As laid out in our cases, 
the exclusionary rule serves to deter deliberate, reckless, or grossly negligent 
conduct, or in some circumstances recurring or systemic negligence.” Herring v. 
United States, 555 U.S. 135 (2009)

2. Yes: “Negligent recordkeeping errors by law enforcement threaten individual 
liberty, are susceptible to deterrence by the exclusionary rule, and cannot be 
remedied effectively through other means.” Herring v. United States, 555 U.S. 
135 (2009)(Ginsburg, J., dissenting).

IV. Davis v. United States and The Good Faith Exception

A. Should the Exclusionary Rule Apply When Police Officers Reasonable 
Rely on Binding Appellate Precedent Authorizing a Search?

1. No: “[I]n 27 years of practice under Leon’s good-faith exception, we have “never 
applied” the exclusionary rule to suppress evidence obtained as a result of 
nonculpable, innocent police conduct.” Davis v. United States, 564 U.S. ___ 
(2011)(quoting Herring v. United States).

2. Yes: “Leaving Davis with a right but not a remedy, the Court ‘keep[s] the word of 
promise to our ear’ but ‘break[s] it to our hope.’” Davis v. United States , 564 
U.S. ____ (2011)(Breyer, J., dissenting).
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IV. Davis v. United States and The Good Faith Exception

A. Should the Exclusionary Rule Apply When a Police Officer Reasonable 
Relies on Binding Appellate Precedent Authorizing a Search?

1. No: “We have never held that facilitating the overruling of precedent is a relevant 
consideration in an exclusionary-rule case. Rather, we have said time and again 
that the sole purpose of the exclusionary rule is to deter misconduct by law 
enforcement.” Davis v. United States, 564 U.S. ____ (2011).

2. Yes: “[Otherwise,] [h]ow would courts of appeals . . . come to reconsider their 
prior decisions . . . ? Why would a defendant seek to overturn any such 
decision? After all, if the (incorrect) circuit precedent is clear, then even if the 
defendant wins (on the constitutional question), he loses (on relief).” Davis v. 
United States, 564 U.S. ____ (2011)(Breyer, J., dissenting).

III. Hudson v. Michigan and Three Exclusionary Rule Questions

A. Three Questions

1. Should the Exclusionary Rule Apply to Evidence Obtained after a Violation of 
the Fourth Amendment’s “Knock and Announce” Requirement?

2.   Should the Exclusionary Rule’s Inevitable Discovery Exception Require an 
Active Independent Pursuit of the Path of Inevitable Discovery?

3.   Should the Exclusionary Rule Apply When the Defendant’s Claim is that He or 
She Would Have Had the Opportunity to Destroy or Conceal Evidence if the 
Police Had Complied with the Fourth Amendment? 

B. Should the Exclusionary Rule Apply to Evidence Obtained after a Violation 
of the Fourth Amendment’s “Knock and Announce” Requirement?

1. No:  “[T]he knock-and-announce rule has never protected . . . one’s interest in 
preventing the government from seeing or taking evidence described in a 
warrant. Since the interests that were violated in this case have nothing to do 
with the seizure of the evidence, the exclusionary rule is inapplicable.”  Hudson 
v. Michigan, 547 U.S. 586 (2006).

2. No: “[T]he social costs of applying the exclusionary rule to knock-and-announce 
violations are considerable; the incentive to such violations is minimal to begin 
with, and the extant deterrences against them are substantial—incomparably 
greater than the factors deterring warrantless entries when Mapp was decided. 
Resort to the massive remedy of suppressing evidence of guilt is unjustified.” 
Hudson v. Michigan, 547 U.S. 586 (2006).
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B. Should the Exclusionary Rule Apply to Evidence Obtained after a Violation of 
the Fourth Amendment’s “Knock and Announce” Requirement?

3. Yes: “Why is application of the exclusionary rule any the less necessary here? 
Without such a rule, as in Mapp, police know that they can ignore the Constitution’s 
requirements without risking suppression of evidence discovered after an 
unreasonable entry. As in Mapp, some government officers will find it easier, or 
believe it less risky, to proceed with what they consider a necessary search 
immediately and without the requisite constitutional . . . compliance.”  Hudson v. 
Michigan, 547 U.S. 586 (2006)(Breyer, J., dissenting). 

C. Should the Exclusionary Rule’s Inevitable Discovery Exception Require 
an Active Independent Pursuit of the Path of Inevitable Discovery?

1. No:  “In this case . . . the constitutional violation of an illegal manner of entry 
was not a but-for cause of obtaining the evidence. Whether that preliminary 
misstep had occurred or not, the police would have executed the warrant 
they had obtained, and would have discovered [inevitably] the gun and 
drugs inside the house.”  Hudson v. Michigan, 547 U.S. 586 (2006).

2. Yes: “[I]nevitable” discovery refers to discovery that did occur or that would 
have occurred (1) despite (not simply in the absence of) the unlawful 
behavior and (2) independently of that unlawful behavior. The government 
cannot, for example, avoid suppression of evidence seized without a 
warrant (or pursuant to a defective warrant) simply by showing that it could 
have obtained a valid warrant had it sought one.”  Hudson v. Michigan, 547 
U.S. 586  (Breyer, J., dissenting).

D. Should the Exclusionary Rule Apply When the Defendant’s Claim is that He 
or She Would Have Had the Opportunity to Destroy or Conceal Evidence 
if the Police Had Complied with the Fourth Amendment? 

1. No. “[The view] that there is some ‘constitutional right’ to destroy evidence . . . 
defies both logic and common sense.” Segura v. United States, 468 U.S. 796 
(1984).

2. Yes: “The exclusionary rule should be applied to . . . deprive the authorities of the 
advantage they gained as a result of their unconstitutional [actions]. The 
deterrence rationale of the exclusionary rule requires suppression unless the 
Government can prove that the evidence in fact would have [been discovered] 
had it not [acted unlawfully].” Segura v. United States, 468 U.S. 796 
(1984)(Stevens, J., dissenting).
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